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Executive Summary 

The enactment of anti-gay laws in Nigeria, Uganda, and Gambia and the agitation for similar laws in other 
countries in Africa including Kenya underscores a need to engage in advocacy with political leaders. This 
form of advocacy will enable political leaders understand the negative social and economic impact of 
these laws.

In Kenya there have been sporadic calls for tougher laws against sexual minorities which culminated with 
a parliamentary question on the implementation of existing anti-gay laws in April 2014, as well as a draft 
anti-homosexuality law by the Republican Liberty Party. The draft anti-homosexuality law calls for life 
sentence for gay people who are Kenyan citizens and public stoning of gay people who are foreigners in 
Kenya.  

This document discusses the economic risks Kenya would incur if it were to enact Uganda-like anti-gay 
laws.  The use of economic language is quite suitable because it can be measured, valued and financial 
costs apportioned accordingly. This paper demonstrates that were Kenya to adopt the Ugandan anti-gay 
laws, the following economic consequences would follow:

Conversely if the country were to move in the direction of decriminalization, the country would derive the 
following economic gains;

1. Differentiated Kenya-country Brand

2. Efficiency gains from public health (especially HIV) spending

3. Perception of rule of law and constitutionalism 

4.   Reduced political risk costs and positive perception of National Self-agency 

1. The Government of Kenya would lose approximately 5.7% in donor support over a given 
financial year.

2. The Kenyan Shilling would weaken by 15% over a period of one year. 

3. The decline of cash crop export would be up to 26.8% of the total cash crop exports over one 
year. This leads to a loss of GDP by 12.1%.  

4.  Direct Foreign Investment would also significantly decline.  
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PART ONE 

  

 DOWNSIDE RISKS OF THE ANTI-GAY LAWS

1.0 Introduction 

The Anti-Gay bill was signed into Law by the president of Uganda Yoweri Museveni, in February 2014 but 

later annulled by the constitutional court in June the same year (BBC, 2014). According to Hollande 

(2009), the law prescribed maximum penalty of up to life imprisonment for people convicted of same-sex 

sexuality. Additionally, it also provided for up to three years imprisonment for people who failed to 

disclose gay people to the authority. 

Several American and European countries including USA, UK, Denmark, Norway, Ireland, and France 

opposed this law. These countries are major donors and financiers for Uganda's budget. They are also 

major foreign direct investors and provide a large market for Uganda's agricultural export. 

After President Yoweri Museveni signing of the law, the Ugandan economy experienced shocks in the 

sectors such as Forex Market positions, Export market, withdrawal and donor funding. This section of the 

paper attempts to look at the impact of this law on Ugandan economy.  

1.1 EFFECTS OF THE LAW IN UGANDA ECONOMY 

Immediately after the Ugandan president signed the Anti-Homosexuality Act 2014 into law, European and 

American countries and international organizations responded albeit unfavourably to the Ugandan 

economy. 
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The nature and extent of the effects are described below under four economic themes: 

1. Foreign Exchange Market (Forex)

2. Budget support (grants and direct budget support)

3. Foreign Investment,  and

4. Export market

 1.1.1 Foreign Exchange

The performance of Ugandan Shilling against the dollar weakened just immediately after the law was 

signed. And the situation has not yet recovered. Table 1 below shows details of foreign exchange of 2014. 

Table 1: Exchange Rate of Ugandan Shilling Against the US Dollar (2014)
               

  

Exchange Rate (average) USh. to USDMonth (2014)

2480.09January

2542.95

 

February

 

2536.76

 

March

 

2526.35

 

April

 

2562.58

 

May

 

2604.60

  

June

 

2633.50

 
July

 

2612.5
 

August
 

2656.62
 

September
 

2712.28 October 

2746.51 November 
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Figure 1: Exchange Rates of USHS to USD

As can be seen in the table above, the Ugandan Shilling weakened against all major currencies especially 

the US dollar.  This has the effect of weakening the purchasing power of the currency, in this case by about 

10.74%. This was as a result of high dollar demand but constrained supply. Two major reasons for low 

dollar supply were: Low tourists inflow and Suspended financial aid by European countries, America and 

International Organizations. 
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1.1.2 Grants and Fiscal Sector

Uganda is the third largest economy in Eastern Africa. Budget speeches from 2012 fiscal 

year indicate that Uganda's annual budget is about Ushs.15, 054 Billion. However, 25% 

of her budget is funded by donors in form of budget support and project grants. Recent 

fiscal framework of Uganda is shown by table 2 below.

Table 2: Total Budget and Grants

Major bilateral donors to Uganda include USA, UK, Belgium, Sweden, Norway, 

Denmark, France and Italy and all these countries are opposed to the anti-gay law.  After 

President Yoweri Museveni signed this law, the key donors responded by suspending or 

withdrawing their support to the country as follows: 

i. World Bank postponed $ 90 Million loan to Uganda.

       

 

FINANCIAL 

YEAR

 TOTAL NATIONAL BUDGET 

(USHS BILLION)

 GRANT   
(BILLION 

     

USHS)
 

GRANT (% OF THE 

TOTAL BUDGET)

 

2012/1311,157
 

2679
 

25
 

2013/1413,169  2660  20  

2014/1515,054  2733  19  

Source: Ministry of Finance and Planning, GoU, 2014
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ii. Norway is withdrew at least $8 million but increased its support to human rights 

June and July 2014, Fiscal Sector Report: The monthly fiscal report showed the 

severity of suspension of donors funding in the following ways:

i. In June 2014, grant disbursements amounted to Shs 75.4 billion, or 82% of the 

expected grant inflows.

and democracy defenders.

iii. Denmark restructured aid programs worth $8.64 million away from the Ugandan 

government  to private actors and civic groups.

iv. Washington also signalled it could cut aid to Uganda over the anti-gay measure. 

This includes US$ 323 million for PEFAR programs, US$ 116 million for other 

health programs, US$153 million foreign assistance, US$ 129 million military 

assistance.

Table 3: Committed Funding by Foreign Countries 

Country/Donor
 Committed Funding (grants and project support)

 
                  

( in Million USD)
 

USA 
  

721

 

Britain 
 102

 

World Bank
 

  
90

 

Norway 
 

   8 

Denmark

 
8.64 
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In July 2014, grant disbursements amounted to UShs 42 billion, or 47% of the expected 

grant inflows. This performance was attributed to delays in disbursements to donor 

funded projects, which recorded a deficit of UShs 63 billion or 71% against the target. 

(Source: Macro Economic Policy Department, Performance of the Economy Report, 

Government of Uganda, June 2014).  

Figure 2: Proportion of Disbursed Grant to Undisbursed Grant in June and July 

2014
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Report, Government of Uganda, June 2014

ECONOMIC RATIONALE FOR ADVOCATING FOR SEXUAL MINORITIES

                               



 11

It is therefore easy to demonstrate the effects of international perception of this law by 

Uganda's development partners, including how it impacted on the fiscal stability of the 

country. Developing countries generally try to avoid unnecessary negative shocks to the 

economy to sustain their growth trajectory.  

 

1.1.3 External Sectors: Coffee Export 

Uganda's cash crop export accounts for 18% of GDP. Coffee amounts to 60% of cash 

crop export. As soon as President Museveni signed the Anti-Homosexuality Law, coffee 

exports dropped. 

Statistics from Macro Economic Policy Department, Performance of the Economy 

Report, Government of Uganda, June 2014, indicates that in June (four months after 

signing of Anti-homosexuality Law), Coffee exports  amounted to 264,611 bags worth 

US$ 32.8 million. This represents a decline by 26.8% and 23.5% in volume and value 

respectively as compared to the corresponding period in 2013.  

Uganda major Coffee buyers are: USA followed by UK, the Netherland, and France.  

After signing the law, these countries started boycotting goods from Uganda (source: 

). 

This motivated the president to comment that while the Uganda could withstand 

withholding of donor aid, it could not withstand trade boycott by these countries. 

Museveni is reported as saying;

www.finance.go.ug
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“It is about us deciding what is best for our country in the realm of 

foreign trade, which is such an important stimulus for growth and 

transformation that it has no equal….the possibility of trade boycott 

by Western companies under the pressure of the homosexual lobbies in 

the West. ..It is now an issue of a snake in a clay cooking pot. We want 

to kill the snake, but we do not want to break the pot. We want to 

protect our children from homosexuality, but we do not want to kill our 

trade opportunities. That now forces us to disassemble this whole 
rd

issue.”(AFP, Mail & Guardian, 3  October 2014)

1.1.4 Foreign Investment 

Uganda has consistently attracted highest level of foreign investment over the past five 

years. In 2014, Uganda's International Investment Position was valued up to US$ 2 

billion (Central Bank of Uganda: www.bou.or.ug).  

The top 7 sources of FDI are India, China, UK, USA, Italy and Eritrea as shown in the 

figure below.
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Figure 3: Percentage Ranking of Top 7 FDI by Source in Number and Values

Percentage ranking of top Foreign Direct Investment source place UK on third position, 

USA and Italy both on fourth position. Withdrawal of foreign direct investment has 

bigger impact than donor aid.
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1.2 KENYA'S SCENERIO AND RECOMMENDATIONS 

Kenya is the largest economy in Eastern Africa. Though its dependency on donor 

support and grants is not as big as that of Uganda, nonetheless, it needs donors to fund 

some of her key projects.  Additionally, Western countries are the traditional tourist 

source markets for the country. Thus enacting Anti-Homosexual Law would likely 

produce same severe results as Uganda's case. Projected impact to Kenya's economy as 

related to foreign exchange, budget support, export market and direct foreign investment 

is described below. 

1.2.1 Foreign Exchange

The performance of Kenyan Shilling against US dollar has been volatile in  2014. The 

mean value in January was 85.95, in November 2014; the mean exchange rate was 90.15 
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 Table 4:  Kenya's Forex in 2014

The range statistic for the 2014 is Kshs. 4.2 (90.15- 85.95). This shows some level of 

volatility of Kenyan Shilling against the dollar. This is equivalent to 4.9 % [(90.15-

85.95) /85.95*100] loss in value against US Dollar over a period of eleven months. 

Thus following the Ugandan lead on anti-gay laws could further increase the volatility 

and weaken the shilling. Indeed if the shilling were to experience the same volatility like 

Uganda, this would lead to increased cost of imports particularly petroleum products 

which accounts for 23.09 % of total imports in Kenya (Source: Kenya National Bureau 

of Statistics- Kenya facts and Figures 2014). Currency volatility is closely associated 

    Exchange Rate (average)  KShs. to USD       Month (2014)  

85.95  January  
86.43

 
February

 
86.55

 
March

 86.93

 

April

 87.85

 

May

 87.73

 

June

 87.89

 

July 

 
88.34

 

August 

 
89.28

 

September 

 

89.47October

90.15November 

  Source: Central Bank of Kenya, 2014. 
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with the rise oil prices, which then has onward impact on other economic factors like 

overall inflation in the country and rise in cost of living across the board.

  

1.2.2 Grants and Budget Support

Kenya too depends on donors to fund her budget. Contrary to Uganda, the percent of 

grants to total budget is small. The table below shows the analysis of Kenya's grant to 

fund the fiscal budget. 

Table 5: Kenya's Annual Budget and Grants

  FINANCIAL 

YEAR

   TOTAL BUDGET   

(Billion Kshs)  

       GRANT       

(Billion Kshs)  

GRANT (% OF THE 

TOTAL BUDGET)  
2012/131459.9

 
81.4

 
5.58

 
2013/141640.9

 
67.4

 
4.11

 
2014/15158194.15.96
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Figure 4: Proportion of Grant to Total Annual Budget

From Table 5, Kenya's percentage of grant required to finance the country's budget is 

about 6% compared to 19% to 25% of Uganda. The figure looks small and can be 

ignored; however withdrawal of such appropriation-in-aid will require the Government 

to get the funds elsewhere, most likely through domestic funding by taxation thus further 

burdening the Kenyan citizen.  
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Grants to the Health Sector

The context of Kenya's budgetary support is particularly important. This is because the 

Government grant data indicates that about 75% of total grant is committed to health 

sector. The three key component of health that benefit from grants disbursement are 

HIV/AIDS, Malaria and TB. 

Table 6: Health Component and Percentage of the Total Grants Disbursed in 2014

As can be seen from the Table above, most of health grants (60.38%) is directed to 

HIV/AIDS more specifically provision of ARV and other essential commodities. 

Therefore such a withdrawal would lead to loss of lives for huge numbers of Kenyan 

citizens whose treatment would be withdrawn. Moreover this would lead to a general 

decline in health outcomes including life expectancy rates for the Kenyan people, not to 

speak of employment for people in these sectors. 

1.2.3 Kenya's Cash Crop Exports 

Data by Kenya National Bureau of Statistics indicates that in 2013, agriculture and 

forestry industry in Kenya contributed up to 25.3% of total GDP. Approximately 70% of 

total agriculture and forest earning is contributed by cash crop export. Major cash crops 

HEALTH COMPONENT    AMOUNT (US$)   PERCENTAGE 

HIV/AIDS  541,607,793  60.38

TB
 

68,127,216
 

7.60

MALARIA
 

287,193,314
 

32.02

Total 896,928,323

Source: The Global Fund (portifolio.theglobalfund.org/en/country/index/Kenya)
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export include, tea, horticultural crops and flowers, coffee (Source: Kenya National 

Bureau of Statistics; Kenya Facts and Figures 2014, National Treasury, 2013). A decline 

in export by the same rate as Uganda's foreign trade positions would be particularly 

catastrophic to Kenya's dream of reaching middle income status by 2030. In a highly 

globalized export market, Kenya and indeed any other country cannot afford 

unilateralist and potentially, economically isolationists policies, such as these types of 

laws.

1.2.4 Kenya's Direct Foreign Investment (DFI) 

According to Snapshot Africa, a World Bank study benchmarking FDI, Kenya is one of 

the economic leaders in Sub-Saharan Africa. Like Uganda, it is dependent on Direct 

Foreign Investment for capital and employment. Few examples of international 

companies and their respective Country are as given below. General Motors (USA), 

Proctor and Gamble (USA), Coca-Cola (USA), Citibank (USA), Barclays Bank (UK). 

The trend shows that most (up to 70%)  DFI sources are European Countries and 

America, and the same country opposes the Anti-Gay Law in Uganda. 

Enacting such law in Kenya could result to drop in FDI and/or inability to retain people 

with specialized skills who also happen to be gay. For a country seeking to be a leader in 

the region but also internationally, creating barriers to human capital movement is hardly 

a smart way to stay ahead of the curve. 
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1.2.5 Impact on Tourism Sector

Kenya boasts of 'world class' travel facilities targeting the ever evolving business travel 

and tourism market. Because of this the Kenyan tourism industry contributes 

significantly to the GDP and plays an important role in Kenya's economic development. 

The Kenya Tourism Board – KTB, markets the country as having picturesque 'white-

sand' beaches and varied wildlife, which give tourist the best both worlds - land and sea. 

But Kenya is also beset by significant security challenges related to global terrorism.

According to Kenya Bureau of statistics, currently, Kenya's hotel capacity is hugely 

underutilized. The following data shows that currently bed and room are well below 50% 

occupancy.

Table 7: Kenya Tourism Hotel Utilization 

About 83% of the tourists who came to Kenya in the year 2010 were from countries 
that have taken some action against Uganda for the anti-homosexuality law as can be 
seen from the table below.

Year Room Occupancy (%) Bed Occupancy (%) Earnings (Billion Shs.) 

2010 36.3 38.8 73.70 
2011 45.4 40.3 97.90 
2012 42.3 36.4 96.00 
2013 49.9 36.1 94.00 

Source: Kenya Bureau of Statistics, 2014 (http://www.knbs.or.ke) 
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Table 8: Percentage Contribution on Tourists by Countries

Given the low room and bed occupancy, Kenya should not seek pursue policies that will 
attract additional tourists rather than those that dampen an already sad situation? 
Tourism trade-boycott is a fairly easy proactive step to take for visitors to Kenya, for 
'value buyers' who feel strongly about equality and non-discrimination.    

 C o u n t r y  o f o r ig i n N u m b e r  o f  t o u r i st s %  o f T o t a l  t o u r i st s
U n i te d  K i n g d o m 113 ,7 47 2 1%

U n i te d  S t a t e s 75 ,0 00 1 4%

It a l y 54 ,8 85 1 0%

G e r m a n y 37 ,1 85 7%

F r a n c e 33 ,8 01 6%

In d i a 23 ,6 48 4%

S o u th  A f r ic a 20 ,1 40 4%

N e t h e r la n d s 20 ,1 50 4%

U g a n d a 19 ,8 00 4%

T a n za n i a 19 ,6 83 4%

C a n a d a 17 ,7 08 3%

S w i ze rl a n d 13 ,4 40 2%

C h i n a 11 ,7 51 2%

S p a in 10 ,6 43 2%

A u s tr a l ia 9 ,6 81 2%

Ja p a n 9 ,1 18 2%

B e l g i u m 9 ,0 55 2%

A u s tr ia 7 ,9 32 1%

S w e d e n 6 ,5 64 1%

D e n m a rk 6 ,6 38 1%

U A E 5 ,6 05 1%

N o r w a y 5 ,2 78 1%

P o l a n d 2 ,9 23 1%

C ze ch  R e p u b li c 2 ,8 94 1%

H u n g a r y 2 ,2 11 0%

R u s s i a 1 ,9 90 0%

B r a z i l 1 ,1 19 0%

M e x i co 7 27 0%

To t a l 543 ,3 16 10 0%

Source: http://www.tourism.go.ke/ministry.nsf/pages/facts_figures
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PART TWO

2.0 MODELLING VALUE AT RISK FOR KENYA

Value at risk normally referred to as VaR, is a numerical technique that is used to 

compute the level of financial risk within a firm, asset portfolio or national treasury over 

a specific time frame. Risk managers use VaR to measure and have control of potential 

risks that might result. Government and policy makers ensure that the Government has 

control over losses that might result from the country undertakings by enacting certain 

policy and laws. In risk management, a policy whose risks outweigh its benefits is 

rejected since the overall benefits cannot justify the associated costs. 

There are three main elements that are used in VaR modelling, these are: confidence 

level, level of loss in value and a set time period over which risk is assessed. 

:

2.1 Estimated VaR Based on Historical Method

The most appropriate method of estimating values at risk is the historical method. This 

paper has used actual historical donor commitment, export market, direct foreign 

investment and converts them into percentages of the total budget. This paper assumes 

that the donor will withdraw their total support. Based on the calculations, projections 

and conclusions are then made from risk perspective. 

Using Uganda as a reference, we examine the four sectors of the economy that were 

directly affected by the enactment of the anti-gay law. These include
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i. Foreign Grants (European and America)

ii. Foreign exchange

iii. Export Market

iv. Direct Foreign Investment.  

2.2 Foreign Grants 

Table 9: Grant as % of the Total National Budget

From the above table, about 6% of Kenya's annul budget is grant funded majorly by 

European Countries and America. At 95% confidence level, enacting Ant-Gay law 

would result to loss of up to 5.7 % of grant (i.e 6% representing percentage of grant 

on total budget multiplied by 95% confidence level). 

FISCAL YEAR  TOTAL NATIONAL 
BUDGET (BILLION KSHS)  

 GRANT 
(BILLION KSHS)  

GRANT AS % OF 
TOTAL BUDGET  

2012/13  1459.9  81.4  5.58  

2013/14  1640.9  67.4  4.11  

2014/15  1581  94.1  5.96  

        Source: The National Treasury, GoK, 2014
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The economic impact of having 5.7% of grants of National Budget withdrawn is that 

provision of public goods (health, education, security) will be affected. For health, it 

would imply inadequate supply of medicines in Government Hospitals, un-available 

medical programs such as immunization, ARV and others. In education it would 

incapacitate Free Primary Education among other education sector program.

2.3 Foreign Exchange

Foreign Exchange indicates how local currency is trading against major currencies 

especially U.S. Dollar.  It thus shows the relative strength of the local currency i.e. 

Kenyan Shilling. 

Between January and November 2014, the lowest exchange rate of Uganda Shilling to 

USD was 2480.09 while the high exchange rate (meaning a weak local currency) was 

2746.51 and a range of 266.42 (1746.51-2480.09). For Kenyan Shilling it was 85.95 and 

90.15 respectively and giving a range of 4.20 over the same period. The percentage value 

loss of Ugandan shilling to the Dollar is approximately 15% (266.42/1746.51*100).  If 

the Kenyan shilling were to feel similar depreciation, that could have negative impact 

not just on the economy at the aggregate level but also at individual household level. 

2.4 Export Market

Top on the list of Kenya's export commodities is agricultural products majorly: tea, 

horticultural products, coffee, tobacco and tobacco manufactures. Others are articles of 

apparel and clothing, cement, plastics, soda ash, essential oils, iron and steel.
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The table below shows Kenya's export market. 

Table 10: Kenya Exports by Destinations, 2010-2013, (Ksh. Millions)

    2010  2011  2012  2013

Europe
    

  
European Union

 
97,922

 
115,866

 
108,719

 
104,645

  

Other European Countries

 

11,501

 

20,380

 

16,476

 

18,654

Total Europe

 

109,422

 

137,246

 

125,196

 

123,299

America

    

  

USA

 

22,522

 

25,772

 

26,405

 

29,936

  

Canada

 

1,170

 

1,190

 

1,516

 

1,297

   

Other American Countries

 

688

 

630

 

820

 

2,533

Total America

 

24,380

 

27,592

 

28,740

 

33,765

Africa

    

   

EAC

 

101,312

 

137,155

 

134,946

 

124,957

   

COMESA

 

67,709

 

86,110

 

86,822

 

79,210

    

Other Countries

 

19,893

 

24,335

 

28,821

 

27,307

Total Africa

 

188,914

 

247,600

 

250,589

 

231,474

Total Asia 81,600 95,613 105,460 107,558

All Other Countries 5,479 5,553 7,862 6,190

Total Export 409,794 512,604 517,847 502,286

Source: KNBS- Kenya Facts and Figures, 2014 (www.knbs.or.ke)
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From the table, it is evident that Europe and America, though are not leading markets, 
but are critical to Kenya's economic growth and foreign currency inflows.

As it was seen from Uganda's situation, the signing of Anti-Gay law caused a decline of 

26.8 % on export market. If this is projected to Kenya, a decline of 26.8% means 6.7 % 

reduction of GDP (taking the export market contributes 25.3% to GDP).  The economic 

implication of this would be reduced Government funding to the annual budget. This 

situation leads to low expenditure on public goods and significant sufferings by the 

Kenyan people who rely on the government to provide these goods. 

2.5 Direct Foreign Investment (DFI)

The money invested by foreign individuals, companies, or Government in a particular 

country is what contributes to foreign investment. 

With Kenya having approximately USD 258.6 Million of DFI in 2013/14, which are 

majorly from Europe and America, laws and policies that do not compliment their 

interest would lead to decline of DFI to significant level. And this again has an effect 

of weakening the capacity of the Government to invest in the health, education, 

security and infrastructure for its citizens. 
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PART THREE

PROJECTED ECONOMIC GAINS FROM DECRIMINALIZATION

3.0 Benefits of Decriminalization

This section looks at economic gains that would accrue if Kenya were to move towards 

decriminalization. It is important to emphasize at the outset, that not all African countries 

have anti-gay laws so in taking this action, Kenya would not be a lone-ranger. Indeed in 

the East African Community, Rwanda has been on record as categorically stating “that 

sexual orientation is a private matter not a state business (Musoni, 2009).”

This paper discusses the following economic benefits that would accrue from this legal 

reform: 
1. Differentiated Kenya-country Brand
2. Reduced political risk costs and positive perception of National self-agency 
3. Efficiency gains from public health (especially HIV) spending
4. Perception of rule of law and constitutionalism 

3.1 Differentiated Kenya-country Brand

The internet has blurred the lines of brand value, at a time when modern international 

business has increased the value of “country of origin” information for products and 

services in the global market place. Every country is a brand, but some countries do a 

better branding job than others. 
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There are several benefits from branding a country. 

i. Political arena. Having a strong country brand means that when a country 

speaks on national and international affairs, it is more likely to be listened to. 

Having that sort of clout makes it more likely that the country will be able to gets 

its national priorities implemented – particularly when there are competing 

interests between different countries. Kenya and Tanzania are nemesis for 

political influence in the region and internationally, Kenya therefore needs to 

broaden the base of its differentiated brand. 

ii. Economic realm. A strong country brand can be very impactful in attracting 

tourism and business investments, both of which are driven in significant part by 

the emotional attraction that a brand creates among the target audience. 

Emotional or psychological nearness are important drivers for individual 

purchase decisions.

According to Brand Assets value model (BAV model), country branding generates 

economic and political value from energized differentiation and relevance, while 

national esteem propels the political benefits. 
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Figure 5: Brand Assets Value Model

Many African countries have taken the brand “un-African” with reference to same-

sex sexuality. But not all countries adopt this brand: Rwanda, Burkina Faso, Central 

African Republic, Chad, Republic of the Congo, Côte d'Ivoire, Gabon, and 

Madagascar, not only do they not criminalize same-sex sexuality, they have also used 

their non-criminalization as one of brand differentiation strategies for their countries. 

Kenya is losing an opportunity for brand differentiation that would emerge from 

being the first country with a British colonial history to repeal this historically 

colonial law. 

Source: http://bavconsulting.com/why-country-branding-matters/
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Such a differentiated brand would be an important addition to the “Destination brand” 

that the country has adopted as a leading “safari” destination. The Kenya Tourist Board 

(KTB), through their website Margical Kenya adopts a destination brand for Kenya 

when it states:

“The diversity of game in Kenya is simply astounding. From the big five to the 

small five, Kenya's game parks, reserves and other wildlife protection areas host 

some of the wildest game thus the reason why this is home for the safari (Kenya 

Tourism Board, 2014).” 

Unfortunately they do this at a time when the Internet and social media in particular has 

had a disruptive impact on branding. Social media tools have brought about increasing 

identification of the brand with its consumer (Colin Jevons, 2000). Thus a non-

homophobic consumer of Kenyan holiday destination also becomes closely identified 

all the attributes that are brand Kenya – its homophobic laws included. It therefore 

becomes difficult for a person with a gay or lesbian family member or friend to want to 

be associated with Kenya – regardless of the touristic value. This is even more the case 

when competing destination such as South African have adopted a non-homophobic 

brand valuation. As Nail and Joao note: 

  

“The battle for customers in the tourism industry will be fought not over price but 

over [their] hearts and minds.”

For Kenya, re-branding through legal reform would not only deliver a low cost but 

strongly differentiated brand; it also denies opportunity to close competitors such as 
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South Africa from out-competing Kenyan tourism on the basis of Kenya's homophobic 

brand identity. 

3.2 Reduced political risk costs and positive perception of National self-agency

Security risks associated with terrorism in the wake of the Westgate attack, among 

others, are likely to dent Kenya's potential for economic growth. While the expanded 

infrastructure development and human capital makes Kenya a comparatively better 

placed investment destination, there is need to do more to reduce political risks. 

Economic growth is the one of the most important means of raising people's incomes and 

reducing poverty in the developing world because it creates jobs and opportunities for 

poor people to support their families and build more stable futures. Major economic 

building blocks include:

· Developed infrastructure
· Highly skilled human capital
· Well enforced and respected rule of law, including a strong and 

independent judiciary
· Property rights 
· Access to markets – including international markets
· Ability to attract and retain investments – including foreign investors

These are enzymes of economic growth. Enzymes makes things happen, but they are not 

part of the final product.  In the same way that enzymes in the body speed up vital 

biological processes, a country's economic building block need social enzymes. 

The “Social enzymes” are greatly enhanced in a country with a deep awareness of its 
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Self-Agency. This means that even though Kenya like other countries is impacted by 

external factors, the Kenyan people are active agents and not merely recipients or 

reactionaries to these external factors. National self-agency is most pronounced when a 

country undertakes counter-intuitive social reforms. Decriminalization would be one 

such an action.

The same-sex sexuality debate has predominantly been contextualized as un-African 

often implying that these laws are “citadels of nationhood and cultural authenticity” 

(Human Rights Watch, 2008). Removing these laws opens up a Pandora's Box on the 

tension of what is African and what is foreign, but it also situates the natural human need 

to be an agent of one's destiny. 

The repeal of these laws would in this context become an upside risk opportunity to 

demonstrate Kenyan self-agency in the context of the expanded bill of rights contained 

in the Kenya Constitution of 2010. 

3.3 Efficiency gains from public health (especially HIV) spending

Sexual minorities have poor health outcomes due to their experience of stigma and 

discrimination. The Kenya AIDS Strategic Framework (2014) is one of the most 

prominent government policies that highlight this situation of disproportionate burden 

of health outcomes borne by gay people. 

Social exclusion leads to individual level outcomes which include poor health and 

shorter life spans. These individual level outcomes do have impact at economy level 
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outcomes and can be very significant at aggregate level. Indeed a study done in India 

found out that at an aggregate level, India loses between 0.1 – 1.7% of her GDP as a result 

of social exclusion of gay people.

In Kenya, research on gay people (or men who have sex with men to be precise) has 

largely been in the area of HIV and AIDS. This research has demonstrated that structural 

barriers such as punitive laws, stigma and discrimination reduce health service 

availability and uptake (Mbote, 2014). Indeed international guidelines by World health 

organization and UNAIDS all call for decriminalization so that these populations can 

access health services. Kenyan own policy and quasi-policy documents also urge for 

 

Source: http://www.worldbank.org/content/dam/Worldbank/document/SAR/economic-costs-homophobia-lgbt-exlusion-india.pdf. 
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decriminalization, both to increase availability of health services but also increase 

demand for these services.

These include:

1. The Kenya AIDS Strategic Framework 

2. Policy Analysis and Advocacy Decision Model for Services for Key   

Populations in Kenya 

These policies appreciate the public health benefits that can be derived from removing 

punitive laws for gays and lesbians, because such an action would lead to Kenya reaping 

efficiency gains deriving from high uptake of health services. 

3.4 Perception of rule of law and constitutionalism  

The Kenya constitution 2010 (G.O.K, 2010) has 3 main articles which if well 

implemented for all Kenyans, their human rights – health rights included would improve 

tremendously. These articles are:

Article 27 – Equality and freedom from discrimination

Article 43 – Right to the highest attainable standards of health

Article 21 – Obligations arising from implementation of rights and fundamental 

freedoms that are provided from in the Constitution

Constitutionalism is the idea that government can and should be legally limited in its 

powers, and that its authority or legitimacy depends on its observing these limitations 

(Stanford, 2001, 2012). Articles 21, 27 and 43, make it imperative for the government 
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and the Kenyan people to respect the rights of all Kenyans including removal of laws that 

discriminate against sexual minorities. While the rights entailed in the constitution are 

not unlimited, they should not be limited in such a way that is prejudicial in a “fair and 

open democracy.”

This message of constitutionalism and respect for the rule of law would enhance 

international visibility at a time when Kenya needs to project a different image of the 

country. This message is imperative and a great enabler of the 'vision 2030' master plan 

for Kenya which seeks to “to create a globally competitive and prosperous nation with a 

high quality of life by 2030”. 

Legal reform in favour of gay Kenyans should be one of the defining social changes 
st

for Kenya in the 21  Century. 
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PART FOUR

ACTION THAT YOU CAN TAKE 

4.1 If you are a member of the general public

There are actions members of the general public can take to push for legal reform. One of the 

easiest ways is to lobby with members of parliament. Unfortunately, this is not always successful 

because there are no institutional mechanisms for accountability.. 

Another option which is provided for by the Kenyan Constitution is a public petition to 

parliament. This is provided for in the Kenya constitution articles 37 and 119, as well as 

Parliamentary standing orders 219 and 223. In order to take this action requires for one to follow 

a laid down format. Below is a possible structure of how this petition might look like:
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Petition to parliament under articles 37 and 119 of the constitution, petition to parliament 

(procedure) act and standing orders 219, 223 of the national assembly

To:     National Assembly of Kenya

C/O The Clerk,

Kenya National Assembly

Parliament Buildings

P.O Box 41842 - 00100,

Nairobi, Kenya

WE, the undersigned,

Citizens of Kenya, representing no less than _________non-governmental, quasi-governmental 
organizations and individuals wish to state that it is in the interest of public health that we, the 
undersigned, formally lodge this petition requesting for the amendment of sections 162 and 165 
of the Penal Code of Kenya

We DRAW the attention of the House to the following:

The petition proposes for Parliament to amend the Penal Code (Cap 63) section 163 and 165, 
which provides for provisions relating to unnatural offences and indecent practices between 
males, respectively.

1. There is growing National and International consensus that laws criminalizing 
sexbetween men undermine access to HIV/AIDS and otherhealth services for Men who 
have Sex with Men (MSM). And this has repeatedly been observed by the Kenya AIDS 
Strategic Framework (KASF, 2014), scientific research on HIV transmission among the 
MSM, and  World Health Organization (WHO) recommendations for a public health 
approach on Prevention and treatment of HIV and other sexually transmitted infections 
among men who have sex with men and transgender people. 
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2. The amendment seeks to enhance full realization of Kenya's public health commitments 
under Article 43 (a) of the Constitution of Kenya and Kenya's national and international 
strategic interests.

3. Clause 3 amends section 165 which provides for indecent practices between males. This 

amendment protects Kenya's public decency while making the section compliant with 

Article 31 of the Constitution of Kenya which requires that information relating to an 

individual's private affairs not to be unnecessarily required or revealed.

4. The amendment seeks to protect vulnerable members of the society especially in cases 

where the offence is committed in coercive circumstances, under false pretenses or by 

fraudulent means or in respect of a person who is incapable of appreciating the nature of 

an act which causes the offence. It especially enables those on whom the act has been 

done to report without fear of legal recrimination. 

5. The repeal of the proviso contained under section 162 relates to an offence of rape which 

is adequately covered under the sexual Offences Act. (No. 3 of 2006).

6. The enactment of this Bill shall not occasion additional expenditure of public funds.

THEREFORE your humble petitioners PRAY that Parliament or the Government of the 

Republic of Kenya:-
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ENACT by Parliament of Kenya as follows

Short title. 1. This Act may be cited as the Penal Code (Amendment) Act, 2014.

Amendment of 

section 162 of 

Cap 63.

 
2.

 

Section 162 of the Penal Code, in this Act referred to as “the principal Code”, 

is amended by—

 

(a)

 

inserting “intentional and unlawful” after “has” in paragraph (a);

 

(b)

 

deleting paragraph (c) and the word “or” at the

 

end of paragraph (b);

(c)
 

in the penalty appearing immediately after paragraph (c), for “fourteen 

years” substituting “twenty-one years in the case of an offence under 

paragraph (a)I or fourteen years in the case of an offence under 

paragraph (b)”;
 

(d) deleting the proviso; and 

(e) inserting at the end the following new paragraph—  

“In this section, “intentional and unlawful” has the meaning given by 

section 43 of the Sexual Offences Act 2006.”  

Amendmentof 

section 1S5 of 

Cap SP.
 

3.
 

Section 165 of the principal Code is amended by—
 

(a)
 

substituting “in public” for “whether in public or private”, in both 

places where it appears;

 
(b)

 

substituting “or who procures” for “or procures”; and

 
(c)

 

inserting “in public” after “with him”.
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and your PETITIONERS will ever Pray.

PETITION concerning the amendment of section 163 and 165 of the Penal Code, which 
provides for provisions relating to unnatural offences and indecent practices between males, 
respectively.

Name of petitioner Signature/Thumb impression

David Kuria .............................. …………………………………...
................................................... …………………………………...
................................................... ………………………………......

 

 

 

 

 

 

Name of petitioner Full Address  National ID/  Signature/Thumb 
impression  

David Kuria  P.O. Box 50408 – 00100 
Nairobi Kenya 

  

   

Passport No.



KFSE Confidential
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4.2 If you are a Member of Parliament

Members of Parliament would have the easier option in pursuing legal reform. This is because 
they have access to the National institution that is mandated by the law to make or reform laws in 
Kenya. For the members of parliament, this paper proposes the draft amendment below. 

THE PENAL CODE(AMENDMENT) BILL, 2014

A Bill for

AN ACT of Parliament to amend the Penal Code (Cap 63) and for connected 

purposes

ENACTED by Parliament of Kenya as follows

Short title. 1. This Act may be cited as the Penal Code (Amendment) Act, 2014.

Amendment of 

section 162 of 

Cap 63.

2. Section 162 of the Penal Code, in this !ct referred to as “the principal Code” ,

is amended by—

 

(a)

 

inserting “intentional and unlawful” after

 

“has” in paragraph (a);

(b)

 

deleting paragraph (c)

 

and the word “or” at the end of paragraph (b);

(c)

 

in the penalty appearing immediately after paragraph (c), for 

“fourteen years” substituting “twenty-one years in the case of an 

offence under paragraph (a), or fourteen years in the case of an 

offence under paragraph (b)”-

 

(d)

 

deleting the proviso; and

 

(e)

 

inserting at the end the following new paragraph—

“In this section, “intentional and unlawful” has the meaning given by 

section 43 of the Sexual Offences !ct 2006.”

 

Amendment of 

section 165 of 

Cap 63.

3. Section 165 of the principal Code is amended by—

 

(a)

 

substituting “in public” for “whether in public or private”, in both 

places where it appears;

(b) substituting “or who procures” for “or pro cures”- and

(c) inserting “in public” after “with him”.
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MEMORANDUM OF OBJECTS AND REASONS

The Bill proposes to amend the Penal Code (Cap 63) seeks to amend 

section 163 and 165 of the Penal Code which provides for provisions 

relating to unnatural offences and indecent practices between males, 

respectively.

The amendment seeks to protect

 

vulnerable members of the society 

especially in cases where the offence is committed in coercive 

circumstances, under false pretenses

 

or by fraudulent means or in 

respect of a person who is incapable of appreciating the nature of an 

act which causes the offence.

 

It especially

 

enables

 

those on whom the 

act has been done to report without fear of legal recrimination. 

 

The amendment also forestalls unfavorable, needlessly loud and 

volatile

 

international debate on this section of the penal code that has 

the hidden costs of diverting attention from Kenya’s

 

public health 

commitments under Article 43 (a) of the Constitution

 

of Kenya and 

Kenya’s international strategic interests.

 

The repeal of the proviso contained under section 162

 

relates to an 

offence of rape which is adequately covered under the sexual Offences 

Act. (No. 3 of 2006).

 

Clause 3 amends section 165 which provides for indecent practices 

between males. This amendment protects Kenya’s public decency 

while making

 

the

 

section compliant with Article 31 of the Constitution 

of Kenya which requires that information relating to an individual’s

 

private affairs
 

not to be unnecessarily required or revealed.
 

The enactment of this Bill shall not occasion additional expenditure of 

public funds. 

          
Dated the…………………………………….., 2014.

 
Submitted to the National Assembly by

 
 
 

************,
Member of the National Assembly.



KFSE Confidential
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Introduced in the National Assembly by

-------------------------------------,
Chairperson,

Departmental Committee on 
Administration and National Security.

Section 162 of Cap 63,

 

which it is proposed to amend—

 

Unnatural offences

 

Any person who—

 

(a) has carnal knowledge of any person against the order of nature; or

 

(b) has carnal knowledge of an animal; or

 

(c) permits a male person to have carnal knowledge of him or her against the order of nature,

is guilty of a felony and is liable to imprisonment for fourteen years:

 

Provided that, in the case of an offence under paragraph (a), the offender shall be liable to 
imprisonment for twenty-one years if—

 

(i) the offence was committed without the consent of the person who was carnally known; 

or

(ii) the offence was committed with that person’s consent but the consent was obtained by force 

or by means of threats or intimidation of some kind, or by fear of bodily harm, or by means 

of false representations as to the nature of the actK
 

Section 165 of Cap 63, which it is proposed to amend—  

Indecent practices between males 

Any male person who, whether in public or private, commits any act of gross indecency with 

another male person, or procures another male person to commit any act of gross indecency with 

him, or attempts to procure the commission of any such act by any male

 

person with himself or 

with another male person, whether in public or private, is guilty of a felony and is liable to 
imprisonment for five years. 
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